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STANDING OF PRIVATE CITIZENS
TO SUE FOR NUISANCE UPHELD

ENVIRONMENTAL LAW-STANDING: Priviate citizens held to
have standing to bring action under Florida Environmental Protec-

tion Act of 1971 absent traditional requirement of special injury.
Florida Wildlife Fed'n v. State Dept. of Environmental Regulation,

390 So. 2d 64 (Fla. 1980).
In Florida Wildlife Fed'n v. State Dept. of EnvironmentalRegulation, ' the Florida Wildlife Federation (Federation) alleged pollution
of the Loxahatchee River due to defendants' use of a certain spillway. The Federation claimed that the pollution resulted in irreparable damage to its members, who used the waters for recreation.2
The Federation brought suit against the Department of Environmental Regulation (DER) and the South Florida Water Management District for mandatory injunctions pursuant to the state Environmental
Protection Act of 1971 (EPA). 3 The circuit court dismissed the Federation's complaint on the basis that section 403.412(2)(a) of the
EPA,4 which governed standing and procedure for injunctive relief,
constituted an encroachment on the court's power to adopt rules of
practice and procedure. This appeal followed. Although a codefendant in the lower court, the DER joined the Federation in its appeal
to argue the constitutionality of the statute involved. The Florida
Supreme Court reversed the circuit court order, holding that the EPA
created a new cause of action which had been properly alleged by the
plaintiffs in this case. The court also held that private citizens could
1. 390 So. 2d 64 (Fla. 1980).

2. Id. at 66.
3. FLA. STAT. ANN. § 403.412 (West).
4. The Department of Legal Affairs, any political subdivision or municipality of the
state, or a citizen of any state may maintain an action for injunctive relief against:
1. Any governmental agency or authority charged by law with the duty of enforcing laws, rules, and regulations for the protection of the air, water, and
other natural resources of the state to compel such governmental authority
to enforce such laws, rules, and regulations;
2. Any person, natural or corporate, governmental agency or authority to enjoin such persons, agencies, or authorities from violating any laws, rules or
regulations for the protection of the air, water, and other natural resources
of the state.
FLA. STAT. ANN. § 4 03.412(2)(a) (West).
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institute suits under the EPA without the showing of special injury
required by the traditional rule of standing.
The Florida Supreme Court first addressed the question of whether
the legislative enactment at issue was substantive or procedural. The
court considered state policy, holding that "by enacting section 403.
412 the legislature created a new cause of action, giving the citizens
of Florida new substantive rights not previously possessed." ' Florida's constitution had been amended in 1968 to incorporate a section
declaring state policy on environmental protection:
It shall be the policy of the state to conserve and protect its natural resources and scenic beauty. Adequate provision shall be made
by law for the abatement of air and water pollution and of excessive
and unnecessary noise. 6

The court stated that the legislature enacted the EPA in order to
effectuate that constitutionally adopted state policy and, in so doing,
created a new substantive cause of action by authorizing private citizens to enjoin pollution of the state's environment.7 The court did
not consider the creation of such a cause of action as an incursion
into the court's procedural realm.
The court in Florida Wildlife Fed'n next addressed the requirements and application of the special injury rule. "Under the rule,
which developed in the area of public nuisance law, an individual
could maintain suit to enjoin a nuisance only if that person could
show injury different both in kind and degree from that suffered by
the public at large." 8 The original purpose of the rule was to prevent
multiplicity of suits.9
The court noted that the rule was subject to exception, however,
and determined private citizen actions under the EPA to be such an
exception. Despite legislative awareness of the special injury requirement in public nuisance cases, the legislature expressly chose to
create a private right of action where one already existed for citizens
with special injuries: "The Department of Legal Affairs, any political
subdivision or municipality of the state, or a citizen of the state may
maintain an action for injunctive relief... ."' 0 (emphasis added).
5. Florida Wildlife Fed'n v. State Dep't. of Environmental Regulation, 390 So. 2d 64,
66 (Fla. 1980).

6. FLA. CONST. art. 2, § 7.
7. Florida Wildlife Fed'n v. State Dep't of Environmental Regulation, 390 So. 2d 64, 66
(Fla. 1980).
8. Id. at 67, citing Brown v. Florida Chautauqua Ass'n, 59 Fla. 447, 451, 52 So. 802,
804 (1910).

9. Id.
10. FLA. STAT. ANN. § 403.412(2)(a) (West).
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The court was persuaded that, by not specifically preserving the special injury rule where it easily could have done so, the legislature intended that it not be a requirement under the EPA.
The court found that the act itself further evidenced legislative intent. The restrictions built into the EPA sufficiently limited its application and effectively obviated a special injury requirement for preventing frivolous suits. Some of these restrictions mentioned by the
court were the requirement of citizenship, numerous conditions
precedent to bringing suit, posting of bond, and judicial discretion in
granting relief. The court therefore held "that section 403.412
create[d] a new cause of action and that private citizens of Florida
may institute suit under that statute without a showing of special injury.''1

The court, in dicta, provided three guidelines for determining what
showing is necessary to maintain a cause of action under the EPA: 1)
the facts alleged must sustain the allegation of irreparable injury, 2)
the question raised must be real and not merely theoretical, and 13)
the plaintiff must have a bona fide and direct interest in the result. 2
How strictly these guidelines will be applied remains to be seen.
The last issue addressed in Florida Wildlife Fed'n was whether the
Federation, as a nonprofit corporation, was a proper plaintiff and
"citizen" as defined by state statute.' 3 The court held that the Federation was a proper party, reasoning that the corporation had the
statutory power to sue and be sued, and that most other courts had
"concluded that corporations are citizens for the purpose of pursuing
rights granted to citizens."' I The court determined that "the legislature has declared the protection of the environment to be a collective
responsibility and that to treat corporations as citizens is consistent
with that declaration."' s
Other jurisdictions having a traditional special injury requirement
for standing in public nuisance actions which is not explicitly addressed in the state's environmental protection legislation would do
well to follow the lead expressed in Florida Wildlife Fed'n. As demonstrated here, the possibility of a multiplicity of suits can be avoided
by imposing certain lesser restrictions on the bringing of suit. Increasing the number of plaintiffs capable of enjoining the destruction of
11. Florida Wildlife Fed'n v. State Dep't of Environmental Regulation, 390 So. 2d 64,
67 (FIa 1980).
12. Id. at 67-68.
13. FLA. STAT. ANN. § 617.021(2) (West).
14. Florida Wildlife Fed'n v. State Dep't. of Environmental Regulation, 390 So. 2d 64,
68 (Fla. 1980).
15. Id.
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natural resources will insure that the policies behind pollution control will be adequately effectuated.
J. MICHELE GUTTMANN

